P mt An 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 
UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


VOL. 2 NO. 1 
(A. D. 298-343) 
PAGES 1 to 39 


January 1943 


UNITED STATES GOVERNMENT PRINTING OFFICE ~- + WASHINGTON : 1943 


For sale by Superintendent of Documents, U. S. Government Printing Office 
Washington, D. C. — Price 15 cents — Subscription Price, $1.50 per year 





Reported, indexed, and edited 
under the direction of 


ROBERT H. SHIELDS, Solicitor 
By 


I. J. LOWE 
Attorney, Office of the Solicitor 


TECHNOLOGY & SCIENCE 





PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable stat- 
utes, can be made by the Secretary of Agriculture, or an officer au- 
thorized by law to act in his stead (the Under Secretary, the Assistant 
Secretary, or an officer appointed under the act of April 4, 1940 (5 
U.S. C. 1940 ed. 516a-e.)), only after notice and hearing or oppor- 
tunity for hearing have been given. These decisions do not include 
rules and regulations of general applicability which are required to 
be published in the Federal Register or (for reasons of policy) deci- 
sions issued under one statute which expressly authorizes, but does not 
require the publication of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.), the Com- 
modity Exchange Act (7 U.S. C. 1940 ed. 1 e¢ seg.) , the Federal Seed 
Act (7 U. S. C. 1940 ed. 1551 et seg.) the Grain Standards Act (7 
U. S. C. 1940 ed. 71 et seg.), the Packers and Stockyards Act, 1921 
(7 U. S. C. 1940 ed. 181 et seg.), and the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.). These 
statutes are now administered by Agricultural Marketing Adminis- 
tration created by Executive Order No. 9069, February 23, 1942. 
(7 F. R. 1409.) 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 AD 472. It 
is unnecessary to cite the docket or decision number. Copies of 
monthly issues beginning with January of 1942 and annual bound 
volumes of the decisions will be available through the Superintendent 
of Documents, Washington, D. C. 
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In re HAywaArp Farms. AMA Doc. No. 34-1. Decided January 20, 1943. 
Order No. 34—Handler. The market administrator’s determination 

that a party who received milk from a producer or a handler, the whole 

or part of which went from one state to another and was distributed 

as milk within the marketing area, was a handler, and that a party, 

all of whose commingled milk was distributed outside the marketing 
area, was not a handler, within the meaning of Order No. 34 for purpose 

of computing minimum prices, upheld. 


PRELIMINARY STATEMENT 


On December 6, 1940, Stanley Hayward, doing business as Hay- 
ward Farms, the petitioner, filed a petition under Section 8c (15) 
(A) of the Agricultural Marketing Agreement Act of 1937 (7 U. S. 
C. 1940 ed. 601 et sec.), complaining of the definition of handler in 
Order No. 34 (7 CFR, 1939 Supp. and 1940 Supp., Part 934), regulat- 
ing milk handling in the Lowell-Lawrence, Massachusetts, milk 
marketing area. 

Evidence was presented at a hearing held in Boston on March 24, 
1941, after which petitioner’s counsel filed a brief. Since the mate- 
rial facts were not in dispute and are shown below in the findings, 
the evidence need not be summarized. The presiding officer’s report, 
issued October 11, 1941, was adverse to petitioner. No exceptions to 
it have been filed. 




















FINDINGS OF FACT 









1. During 1939 and 1940, Stanley Hayward, doing business as 
Hayward Farms, the petitioner, operated a plant at Milford, New 
Hampshire, outside of the marketing area defined in Order No. 34, 
in which he received, pasteurized, and bottled milk, and manufac- 
tured ice cream and cheese. 

2. Between 10% and 15% of the milk petitioner processed was 
subsequently distributed as milk within the Order No. 34 marketing 
area, which is in Massachusetts. 

3. Petitioner, during the time involved, was a handler subject to 
Order No. 34. 

4, Part of the milk received was milk produced by Weston Hay- 
ward, Stanley’s brother. Petitioner, at a price per quart, processed 
and bottled this for Weston Hayward, who received it back from 
petitioner in New Hampshire and then distributed it as milk within 
the marketing area. 
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5. Part of the milk received was milk produced by C. A. Hayward, 
Stanley’s father. Petitioner, at a price per quart, processed and 
bottled this for C. A. Hayward, who then received it back from 
petitioner and distributed it outside the marketing area. 

6. The quantities of milk returned to Weston and C. A. Hayward 
were not the exact quantities received from them. The differences 
_ were considered as milk sold to or bought from them by petitioner. 

7. In addition to the milk received from the Haywards, petitioner 
received and purchased other milk from producers. 

8. All milk received was commingled and processed together, that 
received from the Haywards not being kept separate from other milk, 
and that later distributed in the marketing area not being kept 
separate from that which went elsewhere. 

9. In October 1940, the market administrator ruled that C. A. Hay- 
ward was a producer within the meaning of Order No. 34, and that 
the milk received from him should be reported by petitioner and 
should be counted in computing the announced prices which peti- 
tioner should pay producers for milk. 

10. Petitioner contends that C. A. Hayward was a handler within 
the meaning of the Order. 

11. If C. A. Hayward was a handler, within the meaning of the 
Order, milk received from him should not be included in computing 
the announced prices for petitioner. Including this milk resulted 
in increasing the price which petitioner was required to pay producers 
for milk. 

12. There were other persons in the same position, for present 
purposes, as C. A. Hayward, for whom petitioner would process milk 
if they were considered handlers. ; 


CONCLUSIONS 


Under Order No. 34, the market administrator announces the mini- 
mum price which each handler must pay producers for milk during 
each delivery period. The detailed provisions of the Order prescrib- 
ing how this price is computed need not be discussed, as Finding 11 
shows that the practical result is that if C. A. Hayward was a handler, 
his milk would not be included in computing petitioner’s prices, and 
that including his milk raised the amounts petitioner had to pay for 
the milk mentioned in Finding 7. It is also apparent that, if process- 
ing C. A. Hayward’s milk increased petitioner’s milk costs, processing 
milk for those mentioned in Finding 12 would further increase those 
costs. For these reasons, it is important to petitioner—and to those 
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producers who sold their milk to petitioner—whether C, A. Hayward 
was a handler. 

During the time involved, the definition of handler in the Order 
was as follows (7 CFR, 1939 Supp., 934.1 (g)): 


“The term ‘handler’ means any person who, on his own behalf or as 
agent for producers, purchases or receives milk from producers, associa- 
tions of producers, or other handlers and engages in the handling of 
such milk, which is sold, distributed or disposed of as milk or cream 
within the marketing area, as is in the current of interstate commerce 
or which directly burdens, obstructs, or affects interstate commerce in 
milk and its products.” [Italics supplied. ] 

A glance at the findings shows that petitioner handled milk, 
received from producers, part of which went from New Hampshire 
to Massachusetts and was distributed as milk within the marketing 
area. Petitioner, therefore, came within the definition, and was a 
handler. Since Weston Hayward received milk from petitioner, 
a handler, took it across a State line, and distributed it as milk within 
the marketing area, he also came within the definition, and was a 
handler. The case of C. A. Hayward, however, is different. He 
received milk from petitioner, a handler, and so came within the first 
part of the definition. Since that milk had been commingled with 
other milk which went from one State to another, it might be that 
he was within the interstate commerce feature of the definition. But 
as he disposed of his milk outside the marketing area, he was clearly 
not within that part of the definition emphasized above. Failing to 
meet this essential element of the definition, he was not a handler 
within the meaning of the Order. The ruling of the market admin- 
istrator, then, was correct, and will not be disturbed. 

While the petition seemed to complain of the definition of handler, 
the transcript and petitioner’s brief show that it was filed as an appeal 
from the market administrator’s interpretation of the definition. 
But as it does not appear that the definition is unlawful, and as the 
interpretation of it was correct, the petition should be dismissed 
whether it is considered as an attack upon the definition itself, or 
merely upon its interpretation. 


ORDER 


The petition herein is dismissed. Copies hereof shall be served 
on petitioner by registered mail or in person, and on the Food Distri- 
bution Administration. 


Tuomas J. Fuavin 
Assistant to the Secretary of Agriculture 
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(A. D. 323) 


A. Levir Company v. M. & M. Pouttry Company. P&S Doc. No. 1504. Decided 
January 6, 1948. 


Reparation—Failure to Pay. Purchase by buyer of live poultry on suc- 
cessive occasions and then failing to pay for it constitutes an unjust and 
unreasonable practice and entitles seller to reparation for the amount of 
the purchase price. 

PROCEEDINGS 

This is a proceeding under the Packers and Stockyards Act, 1921 
(7 U.S. C. 1940 ed. 181 e¢ seg.). Complainant instituted it by filing a 
complaint asking an award of reparation for the price of poultry 
respondent had bought but failed to pay for. A copy of the complaint 
sent to respondent by registered mail was returned unclaimed, but on 
June 3, 1942, respondent acknowledged receipt of the complaint. No 
answer was filed within 20 days from sérvice of the complaint. There- 
fore, pursuant to the rules of practice (9 CFR 202.41(c); 6 F. R. 
3144), oral hearing is waived and the allegations of the complaint are 


deemed admitted. 
FINDINGS OF FACT 


1. The complainant is an individual, Abe Levit, doing business as 
A. Levit Company, 345 South Front Street, Philadelphia, Pennsyl- 
vania, and, at the time of the transactions involved herein, was licensed 
as a live poultry dealer under the act. saa 

2. The respondent is an individual, Meyer Marotznik, doing bus- 
iness as M. & M. Poultry Company, 873 Liberty Avenue, Brooklyn, 
New York, and, at the time of the transactions involved herein, was 
licensed as a live poultry dealer under the act. 

3. At 345 South Front Street, Philadelphia, in a market and city 
theretofore designated as subject to the poultry provisions of the act, 
respondent purchased from complainant live poultry at an agreed 
price of $266.72 on February 20, 1942, and live poultry at an agreed 
price of $298.83 on February 26, 1942. Respondent’s purchases were 
supposed to be for cash, but respondent has failed to pay $565.55, the 
total of the two agreed prices, or any part thereof. 

4. The complaint was filed on April 20, 1942, within 90 days after 
the cause of action accrued. 


CONCLUSIONS 


Respondent’s purchasing live poultry supposedly for cash and then 
failing to pay for it, on these two occasions, constituted an unjust and 
unreasonable practice and a violation of the act, for which com- 
plainant should be awarded reparation, with interest. 
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ORDER 


Ir Is Orperep that respondent, Meyer Marotznik, Brooklyn, New 
York, shall pay to complainant, Abe Levit, Philadelphia, Pennsyl- 
vania, within 30 days from the date of this order, $565.55 as reparation, 
with interest thereon at 5% per annum from February 26, 1942, until 
paid. 

Ir Is Furruer Orperen that copies hereof be served on the parties by 


registered mail or in person. 
Tuomas J. Fuavin 


Assistant to the Secretary of Agriculture 


(A. D. 324) 


INTEGRITY Pouttry CoMPANY v. M. & M. Poutrry Company. P&S Doc. No. 1505. 
Decided January 9, 1948. 


Reparation—Failure to Pay. Purchase by buyer of live poultry on a 
weekly credit basis and then failing to pay for it constitutes an 
unjust and unreasonable practice and entitles seller to reparation for 
the unpaid balance of the purchase price. 


PROCEEDINGS 


This is a proceeding under the Packers and Stockyards Act, 1921 (7 
U. S. C. 1940 ed. 181 et seg.). It was instituted by complainant filing 
a complaint asking for an award of reparation for the price of live 
poultry which the respondent had bought, but failed to pay for. A 
copy of the complaint sent to respondent by registered mail was 
returned unclaimed, but on June 3, 1942, respondent acknowledged 
receipt of the complaint. No answer was filed within 20 days from 
the date of service of the complaint. Therefore, pursuant to the rules 
of practice (9 CFR 202.41(c) ; 6 F. R. 3144), oral hearing is waived and 
the allegations of the complaint are deemed admitted. 


FINDINGS OF FACT 


1. The complainant is an individual, Nathan J. Polin, doing business 
as Integrity Poultry Company, 320 South Front Street, Philadelphia, 
Pennsylvania, and at the time of the transactions involved herein, 
was licensed as a live poultry dealer under the act. 

2. The respondent is an individual, Meyer Marotznik, doing business 
as M. & M. Poultry Company, 873 Liberty Avenue, Brooklyn, New 
York, and at the time of the transactions involved herein, was licensed 
as a live poultry dealer under the act. 

8. At 320 South Front Street, Philadelphia, Pennsylvania, in a 
market and city theretofore designated as subject to the poultry 
provisions of the act, respondent purchased from complainant live 
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poultry at an agreed price of $651.73 on February 24, 1942, and live 
poultry at an agreed price of $87.15 on February 27, 1942. Payment 
of $300 was made by the respondent on March 9, 1942, leaving a balance 
unpaid of $438.88. The live poultry was sold outright on a weekly 
credit basis, and the respondent has failed to pay for the balance due 
the complainant, or any part thereof. 

4, The complaint was filed on Apri} 20, 1942, which was within the 
90 days allowed under the act for the filing of claims for reparation. 


CONCLUSIONS 


Respondent’s purchases of live poultry, on a weekly credit basis, and 
failing to pay for same on these two occasions, constitutes an unjust 
and unreasonable practice and a violation of the act, for which com- 
plainant should be awarded reparation; with interest. 


ORDER 


Ir Is Orperep that the respondent, Meyer Marotznik, Brooklyn, 
New York, shall pay to the complainant, Nathan J. Polin, Philadel- 
phia, Pennsylvania, within 30 days from the date hereof, as repara- 
tion, $438.88, with interest thereon at the rate of 5 percent per annum 
from February 27, 1942, until paid. 

Ir Is Furruer Orperep that copies hereof shall be served upon 


the parties by registered mail or in person. 
Tuomas J. FLAvin 


Assistant to the Secretary of Agriculture 


(A. D. 325) 
L. Lirow & Sons v. M. & M. Pouttry Company. P & S Doe. No. 1508. Decided 
January 11, 1943. 


Reparation—Failure to Pay. Purchase by buyer of live poultry on a 
weekly credit basis and then failing to pay for it constitutes an unjust 
and unreasonable practice and entitles seller to reparation for the un- 
paid balance of the purchase price. 


PROCEEDINGS 


This is a proceeding under the Packers and Stockyards Act, 1921 
(7 U. S. C. 1940 ed. 181 et seg.). It was instituted by complainant 
filing a complaint asking for an award of reparation for the price 
of live poultry which the respondent had bought, but failed to pay 
for. A copy of the complaint sent to respondent by registered mail 
was returned unclaimed, but on June 3, 1942, respondent acknowledged 
receipt of the complaint. No answer was filed within 20 days from 
the date of service of the complaint. Therefore, pursuant to the 
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rules of practice (9 CFR 202.41 (c); 6 F. R. 3144), oral hearing is 
waived and the allegations of the complaint are deemed admitted. 


FINDINGS OF FACT 


1. The complainant is an individual, Louis Litow, doing business 
as L. Litow & Sons, 329 South Front Street, Philadelphia, Pennsyl- 
vania, and at the time of the transactions involved herein, was licen- 
sed as a live poultry dealer under the act. 

2. The respondent is an individual, Meyer Marotznik, doing busi- 
ness as M. & M. Poultry Company, 871 Liberty’ Avenue, Brooklyn, 
New York, and at the time of the transactions involved herein, was 
licensed as a live poultry dealer under the act. 

3. At 329 South Front Street, Philadelphia, Pennsylvania, in a mar- 
ket and city theretofore designated as subject to the poultry provisions 
of the act, respondent purchased from complainant live poultry at an 
agreed price of $368.70 on February 20, 1942, live poultry at an agreed 
price of $706.38 on February 24, 1942, live poultry at an agreed price 
of $340.49 on February 25, 1942, and live poultry at an agreed price 
of $183.30 on February 27, 1942, or a total of $1,598.87. A payment 
of $100 on account was made by the respondent on March 20, 1942, 
leaving a balance unpaid of $1,498.87, no part of which has been paid. 
The live poultry was sold to the respondent on a weekly credit basis. 

4. The complaint was filed on April 20, 1942, which was within 
the 90 days allowed under the act for the filing of claims for 


reparation. 
CONCLUSIONS 


Respondent’s purchases of live poultry, as indicated above, on a 
weekly credit basis, and failing to pay for same constitutes an unjust 
and unreasonable practice and a violation of the act, for which the 
complainant should be awarded reparation, with interest. 


ORDER 


It Is Orperep that the respondent, Meyer Marotznik, Brooklyn, 
New York, shall pay to the complainant, Louis Litow, Philadelphia, 
Pennsylvania, within 30 days from the date hereof, as reparation, 
$1,498.87, with interest thereon at the rate of 5 percent per annum 
from February 27, 1942, until paid. 

Ir Is Furtuer Orverep that copies hereof shall be served upon the 
parties by registered mail or in person. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 
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(A. D. 326) 


BuRNeETT v. Rice. P&S Doc. No. 1451. Decided January 13, 1943. 


Evidence—Stockyard Services. Burden lies upon the complainant to 
prove that the respondent failed to render reasonable stockyard services 
in the sale of cattle consigned to him by the complainant, and failure to 
sustain such claim will cause the complaint to be dismissed. 


PROCEEDINGS 


On January 16, 1942, the complainant, John Burnett, Berwyn, 
Nebraska, filed a formal complaint in this proceeding under the 
Packers and Stockyards Act, 1921, as amended (7 U. S. C. 1940 ed. 
181), against Rice Bros., a market agency engaged in the business 
of buying and selling livestock on a commission basis at the Union 
Stock Yards, Chicago, Illinois. An informal complaint, dated 
November 12, 1941, was filed in the form of a letter addressed to the 
local representative of the Agricultural Marketing Service at Chicago, 
Illinois. This letter was received by the Agricultural Marketing 
Service at Washington, D. C., on December 24, 1941. The com- 
plainant seeks reparation in the amount of $302 on account of damages 
alleged to have been suffered by reason of the sale of livestock con- 
signed to the respondent for sale on a commission basis, contrary to 
the complainant’s instructions. On February 2, 1942, the respondent 
filed an answer denying liability. This answer was in the form of 
an affidavit sworn to by O. H. Huber and Chas. R. Rice. 

A hearing was originally set for February 10, 1942. Upon motion 
of the complainant a continuance was granted. Later a hearing was 
set for July 9, 1942, in Room 241, 4101 South Halsted Street, Chicago, 
Illinois, notice of which was given to the parties as evidenced by 
registry return receipt cards. The hearing was called at the time and 
place specified in the notice. The complainant was not present and 
no appearance was entered for him. The respondent, Charles R. Rice, 
appeared in his own behalf. Rice made a statement in which he 
briefly set forth his position regarding the complaint and the facts 
relating thereto. The examiner stated that the parties would be in- 
formed later concerning further action to be taken in this proceeding. 
By letter dated July 10, 1942, the complainant informed the examiner 
that he failed to appear at the hearing because the shortage of labor 
made it impossible for him to leave his farm in Nebraska for the 
purpose of attending the hearing in Chicago. The examiner sug- 
gested to the parties that the proceeding be disposed of by the use 
of the shortened procedure provided for in the rules of practice (9 
CFR 202.17, 202.53; 6 F. R. 3141, 3145). 

The complainant submitted as his opening statement of facts two 
affidavits, one sworn to by himself and the other sworn to by Andy 
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Atkins. For an answering statement of facts the respondent relied 
upon the joint affidavit which had been submitted as an answer to the 
complaint. The complainant did not make reply and the parties did 
not submit suggested findings of fact. The examiner informed the 
parties that the informal complaint would be made a part of the 
record and that offiicial notice would be taken of the registration 
of Charles R. Rice, doing business as Rice Bros., engaged in the 
business of buying and selling livestock on a commission basis at the 
Union Stockyards, Chicago, Illinois, which has been posted as a 
stockyard by the Secretary of Agriculture, notice of which posting 
has been given to the owner and to the public as required by the act. 
The parties were given 10 days in which to object to the action pro- 
posed by the examiner. No objections were filed. 

The evidence discloses that on or about October 13, 1941, the re- 
spondent received for sale a carload of cattle consigned by the com- 
plainant for sale on a commission basis. The livestock was sold and 
an account sale, dated October 13, 1941, was rendered to the com- 
plainant by the respondent showing the facts with respect to the 
transaction. Among the animals in the consignment there were 44 
calves, 42 of which were sold at $11.25 per hundredweight and 2 of 
which were sold at $10.25 per hundredweight. The complainant bases 
his cause of action on the allegation that these calves were sold at 
prices less than their true value and that the man in charge of the 
consignment directed the respondent not to sell them at the prices for 
which the account was rendered. 

The consignment was accompanied by Andy F. Atkins. The com- 
plainant states that Atkins was given unlimited discretion with 
respect to the price at which the cattle were to be sold. In his affidavit 
Atkins states that he went to the respondent’s office where he told 
those in charge about the consignment and instructed them not to 
sell the cattle without consulting him and securing his approval. He 
then went to the pens where the cattle were and he observed the selling 
operations. The evidence in the case shows that the cattle were shown 
to various buyers. Atkins states that when it became apparent that 
9 steers in the consignment had been sold, he tried to ascertain the 
price but the representative of the respondent gave him no informa- 
tion. He also states that before leaving for his lunch at about 1:00 
o’clock, he instructed the respondent’s salesman not to sell the 44 
calves for less than $12.50 per hundredweight. He says that upon 
his return he personally negotiated with two men who decided to take 
the 44 calves at the price of $12.50 per hundredweight. Just then he 
observed that the respondent’s salesman started to drive the calves 
to the scales. Atkins states that he ran to the salesman and tried to 
countermand the transaction when he learned the price at which the 
calves had been sold. He says that the salesman proceeded to weigh 
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the calves and declined to return them to the pens in accordance with 
the instructions which he gave to the salesman. 

In his complaint, the complainant seeks reparation in the amount 
of $302, or $2 per hundredweight on the 44 calves. In his affidavit, he 
states that the respondent’s acts resulted in a loss of $194.46. 

O. H. Huber is a cattle salesman for the respondent who, also, is 
a cattle salesman. They made a joint affidavit in which they state 
their version of the transaction. Both of them worked on the sale of 
the calves in question. They state that the calves were shown to ten 
or more individuals who were interested in buying feeder calves. 
They also state that Atkins at no time set a minimum price. They 
assert that they started the asking price at about $12.50 per hundred- 
weight, but it became apparent about 1:00 o’clock in the afternoon 
that it was impossible to get that price. Prior to that time the top 
bid was $11 per hundredweight. About that time an offer of $11.25 
sper hundredweight was received for 42 head and $10.25 per hundred- 
weight for two head. They state that this price was discussed with 
Atkins who was advised that it was the best price that could be 
obtained on that day’s market and that, if the calves were not sold 
at that price, they would have to be held over. It is also their state- 
ment that Atkins was kept reasonably advised of the progress made 
in their effort to sell these calves and that he at no time requested 
the calves to be held over if a certain price was not received. They 
state that, while Mr. Atkins was displeased with the market, he never 
instructed them not to sell the animals. They claim that, while 
Atkins was dissatisfied with the price which was ultimately received, 
he did not make any objection to the sale. Asa part of their affidavit, 
they attached a copy of the account sale which was rendered to the 
complainant, and also a copy of an account purchase showing that 
two days later the purchaser resold 41 of these calves to a country 
feeder at $11.35 per hundredweight. 

It is clear that Atkins had the authority to act for the complainant 
in connection with this transaction. Since the respondent was acting 
as agent for the complainant in selling the cattle, it was his duty to 
comply with any instructions given by Atkins. The evidence is con- 
flicting with respect to the question whether the respondent received 
positive instructions not to sell the livestock at less than a stated 
price or not to sell it at the prices at which it was finally sold. In 
their sworn statement of facts, Huber and Rice state that they 

- received no specific instructions. Atkins’ statement is to the con- 
trary. Huber and Rice admit that Atkins expressed dissatisfaction 
with the market. Mere expressions of dissatisfaction with respect to 
market conditions can not be regarded as instructions to hold the 
livestock or not to sell at the best obtainable price. Atkins states 
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that he negotiated the sale of the calves to two prospective buyers at 
$12.50 per hundredweight just before they were driven from the pens 
to the scales by the respondent. Atkins says that the names of these 
two interested persons were not known to him. If they had actually 
been interested in buying the calves, it would be reasonable to expect 
them to negotiate with the salesman or at least make an effort to do 
so. There is no evidence that they approached the respondent even 
though they were, according to Atkins’ statement, near the pens at 
the time he talked to them. The record contains no statements by 
these men with whom Atkins negotiated. As the record stands, the 
complainant’s evidence consists of Atkins’ affidavit and the respond- 
ent’s evidence consists of his affidavit made jointly with his salesman, 
O. H. Huber. In addition, the respondent submitted a copy of an 
account sale showing the accounting which was rendered to the com- 
plainant and also an account purchase showing the sale of 41 of the 
calves by the party to whom the respondent sold the calves. The 
burden of proof rests upon the complainant in this proceeding. There 
is nothing in the evidence which would warrant one in giving greater 
weight to the sworn statements submitted by one party than those 
submitted by the other. Upon careful consideration of all the 
evidence it is concluded that the complainant has not sustained the 
burden of proof and that the proceeding should be dismissed. 


FINDINGS OF FACT 


1. The complainant, John Burnett, is an individual whose post 
office address is Berwyn, Nebraska. 

2. The respondent, Charles R. Rice, an individual doing business 
as Rice Bros., is a market agency engaged in the business of buying 
and selling livestock on a commission basis at the Union Stock Yards, 
Chicago, Illinois, and has registered with the Secretary in accordance 
with the provisions of the act. 

3. Union Stock Yards, Chicago, Illinois, is a “stockyard” as that 
term is defined in the act, and at the time mentioned in the complaint 
was posted as such by the Secretary, notice of which posting had 
been given to the owner and to the public as required by the act. 

4. On or about October 13, 1941, the complainant shipped from 
Dunning, Nebraska, a consignment of livestock to the respondent for 
sale on a commission basis at the Union Stock Yards, Chicago, 
Illinois. 

5. The respondent received and sold said livestock at the highest 
obtainable price and rendered an accounting therefor to the com- 
plainant as required by the act and the regulations promulgated 
thereunder. 

6. In the sale of said livestock the respondent did not fail to render 
reasonable stockyard services. 
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7. The informal complaint was received by the Agricultural Mar- 
keting Service on December 24, 1941, which was within 90 days after 
the alleged cause of action accrued. 







CONCLUSION 










It is concluded that the respondent has not violated the Packers 
and Stockyards Act and that the complaint should be dismissed. 







ORDER 





Ir Is Orverep that the complaint in this proceeding be, and it 
hereby is, dismissed. 

Ir Is FurtHer Orperen that a copy hereof be served forthwith upon 
the parties by registered mail or in person, and that, except as to 
service hereof, this order shall become effective 15 days after its date. 







Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


> 







CONSENT DISMISSAL 







A. D. 327. New Yorx Coop. Co., Inc., v. Exton Live Pouttry 
Market. P&S Doc. No. 1502. January 20, 1943. 







(A. D. 328) 






TILGHMAN and Guiry v. MembBraya et al. PACA Doc. No. 4189. Decided January 
1, 1943. 


Failure to Account. Purchase and acceptance of produce by buyer 
and his failure truly and correctly to account for any part of the pur- 
chase price entitles seller to reparation in the amount which the Secretary 
finds buyer owes. 








PROCEEDINGS 






The complainant, Tilghman & Gilley, a partnership of Exmore, 
Virginia, on May 25, 1942, filed a formal complaint against the 
respondents under the Perishable Agricultural Commodities Act, 1930 
(7 U.S. C. 1940 ed. 499a et. seq.) alleging that the respondent, South- 
ern New England Fruit Distributors, a corporation of Bridgeport, 
Connecticut, has failed, in violation of section 2 of said act, truly and 
correctly to account for the sum of $225 due the complainant as the 
agreed purchase price for 300 bushels of sweet potatoes sold in the 
course of interstate commerce by the complainant to the respondent 
corporation and accepted by it. 
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In accordance with the regulations (7 CFR 46.28; 6 F. R. 3499; 7 
CFR 47.24; 6 F. R. 3508) the formal complaint and report of investi- 
gation were served on the respondent corporation by leaving copies 
at 303 Stratford Avenue, Bridgeport, Connecticut, the last known 
address of the said respondent. There is no proof of completed service 
upon the respondent, D. J. Membraya. Since no answer has been 
filed, this proceeding as to the corporation is disposed of under the act 
and the regulations without a hearing, and the facts alleged in the 
complaint are deemed to have been admitted (7 CFR 47.25 (c) ; 6 F. R. 


3508). 
FINDINGS OF FACT 


1. The complainant, Tilghman & Gilley, is a partnership doing 
business at Exmore, Virginia, and is composed of Frank C. Tilghman 
of Exmore, Virginia and Carl Gilley, of 35-43 169 Street, Flushing, 
New York. 

2. The respondents are (1) the Southern New England Fruit Dis- 
tributors, a corporation, whose address is 303 Stratford Avenue, 
Bridgeport, Connecticut; and (2) D. J. Membraya, an individual 
once employed by the corporation as a truckman, whose address for- 
merly was Bridgeport, Connecticut, care of the corporation. 

3. The corporation at all times mentioned in the complaint was 
licensed under the Perishable Agricultural Commodities Act, 1930, 
as a receiver, jobber, and shipper. 

4. D. J. Membraya has never been and is not now a licensee under 
the act; nor is there a showing that he was or is a commission mer- 
chant, broker, or dealer subject to its provisions. 

5. On September 3, 1941, complainant in the course of interstate 
commerce contracted to sell to the respondent corporation 300 bushels 
of sweet potatoes at the agreed total sale price of $225 f. o. b., Exmore, 
Virginia. 

6. D. J. Membraya was not a party to the aforementioned contract 
nor is there a showing that he was in any way connected with its 
negotiation. In his handling of the sweet potatoes he acted solely 
as a truckman employee of respondent corporation. 

7. On September 6, 1941, D. J. Membraya, as an employee of re- 
spondent corporation, called for the 300 bushels of sweet potatoes at 
Exmore, Virginia, and transported them in interstate commerce to 
Bridgeport, Connecticut; where the respondent corporation received 
and accepted them as satisfactory under the contract of sale. 

8. Respondent, Southern New England Fruit Distributors, has 
failed, neglected, and refused to pay to the complainant the agreed 
purchase price of $225 which is now due and owing. 
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9. The cause of action accrued on September 6, 1941, and formal 
complaint was filed on May 23, 1942, which was within the period al- 
lowed by the Perishable Agricultural Commodities Act, 1930, for the 
filing of claims for reparation. 


CONCLUSIONS 


The respondent, Southern New England Fruit Distributors, has 
failed, in violation of Section 2 of the Perishable Agricultural Com- 
modities Act, 1930, truly and correctly to account to the complainant 
for any part of the $225 agreed upon as the purchase price of the 300 
bushels of sweet potatoes purchased in interstate commerce from the 
complainant and reparation should, therefore, be awarded in favor 
of the complainant and against the said respondent in the sum of $225 
with interest thereon. : 

The respondent, D. J. Membraya, was not licensed nor subject to 
being licensed under the act, and the complaint and exhibits attached 
thereto, and to the report of investigation, establish that his sole con- 
nection with the transaction was that of an employee of the corporate 
respondent driving the truck which transported the produce in inter- 
state commerce. Therefore, this respondent is not a proper party to 
the proceeding and there was no need for service upon him. The 
complaint should be dismissed as against him. 


The facts and circumstances as herein set forth should be published. 


ORDER 


Ir Is Orverep that within thirty days from the date of this order, 
the respondent, Southern New England Fruit Distributors, of 303 
Stratford Avenue, Bridgeport, Connecticut, shall pay to the complain- 
ant, Tilghman & Gilley, of Exmore, Virginia, the sum of $225 with in- 
terest thereon at the rate of 5 percent per annum from September 6, 
1941, until paid. 

Ir Is FurrHer Orverep that the complaint in so far as it relates to 
D. J. Membraya is dismissed. 

Ir Is Fortier Orverep that the facts and circumstances as herein 
set forth shall be published. 

Iv Is Furruer Orverep that copies hereof shall be served upon the 
parties by registered mail or in person, and that the order, except as 
to the date of payment of reparation and as to service upon the parties, 
shall become effective twenty days after its date. * 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 
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(A. D. 329) 


Grenrine v. SmMirH. PACA Doc. No. 4235. Decided January 4, 1943. 


Failure to Pay. Where buyer purchased and accepted produce and 
failed to pay the purchase price, reparation should be awarded in favor 
of the seller for the full amount of the contract price, including protest 
cost for stop-payment order on check. 


PROCEEDINGS 


The complainant, William Gehring, of Medaryville, Indiana, filed 
an informal complaint on February 5, 1942, and later filed a formal 
complaint which was dated April 21, 1942, under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a e# seq.), 
alleging that the respondent, J. B. Smith, doing business as Smith 
Produce, of Savannah, Georgia, has failed, in violation of section 2 of 
the act, to pay $432 now due-and owing to the complainant as the 
agreed purchase price for 270 bags of onions at $1.60 per bag, sold to 
the respondent in the course of interstate commerce and accepted by 
the respondent. 

The complaint and report of investigation were served on the re- 
spondent on May 27, 1942. The respondent failed to file an answer 
until June 27, 1942. Section 47.25 (a) of the rules of practice pro- 
mulgated under the act (7 CFR 47.25 (a); 6 F.R. 3508) provides: 
“Within 20 days after service of the complaint, the respondent shall 
file, with the Division, an answer, in triplicate, signed by the respond- 
ent or his attorney .. .” 

Section 47.25 (c) (7 CFR 47.25 (c) ; 6 F. R. 3508) provides: “Failure 
to file an answer, within the 20-day period aforesaid, shall constitute 
a waiver of hearing on the facts and shall be deemed to be an admis- 
sion of the allegations of the complaint.” 

Since the respondent failed to file an answer within the time allowed, 
and did not request an extension of time, this case is decided in ac- 
cordance with section 7 (a) of the act and is disposed of upon the 
basis of the facts alleged in the complaint and the report of investiga- 
tion. 

FINDINGS OF FACT 


1, The complainant, William Gehring, is an individual whose post 
office address is Medaryville, Indiana. : 

2. The respondent, J. B. Smith, is an individual doing business as 
Smith Produce, whose post office address is 402 W. Bay Street, Savan- 
nah, Georgia. He was licensed under the Perishable Agricultural 
Commodities Act, 1930, as a commission merchant, at all times men- 
tioned in the complaint. 
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8. On or about December 24, 1941, the complainant in the course 
of interstate commerce, contracted to sell to the respondent 270 bags 
of onions at an agreed price of $1.60 per bag or a total sales price 
of $432, f. o. b. Newland, Indiana. 

4, On December 26, 1941, the onions were delivered in the course 
of interstate commerce to the respondent’s truck driver at Newland, 
Indiana, and the complainant received from him the respondent’s 
check for $432. The onions were then transported to Savannah, 
Georgia. 

5. When the complainant presented said check for payment it 
was refused because the respondent had stopped payment on it. On 
December 30, 1941, the check was again presented, dishonored, and 
protested at a cost to complainant of $1.50. 

6. The respondent has since failed to pay for the onions. 

7. The cause of action arose on December 5, 1941, and an informal 
complaint was filed on February 5, 1942, which was within the statu- 
tory period of nine months allowed under the Perishable Agricultural 
Commodities Act, 1930, for the filing of claims for reparation. 


CONCLUSIONS 


The respondent’s action in placing a stop-payment order on the 
check given by him in payment of the agreed sale price of the 270 
bags of onions purchased by him from the complainant, and failure 
to otherwise pay for them constituted a violation of Section 2 of the 
Perishable Agricultural Commodities Act, 1930. Reparation should, 
therefore, be awarded in favor of the complainant and against the 
respondent for the sum of $432, the contract price due on the onions, 
and also for the sum of $1.50, the aforementioned protest expense 
incurred by complainant, a total of $433.50, with interest. 

The facts and circumstances, as herein set forth, should be published. 


ORDER 


Ir Is Orverep that within thirty days from the date of this order, 
the respondent, J. B. Smith, doing business as Smith Produce, 402 
W. Bay Street, Savannah, Georgia, shall pay to the complainant, 
William Gehring, Medaryville, Indiana, as reparation, the following 
sums: $432 with interest thereon at the rate of 5% per annum from 
December 26, 1941, until paid, and $1.50 with interest thereon at the 
rate of 5% per annum from December 30, 1941, until paid; a total sum 
of $433.50 with interest thereon as stated above. 

Ir Is FurrHer Orverep that the facts and circumstances as herein 
set for shall be published. 

Ir Is Furruer Orverep that copies hereof shall be served upon the 
parties by registered mail or in person and that this order, except 
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as to the date of payment of reparation and as to service upon the 
parties, shall become effective twenty days after its date. 
Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 330) 


ATLANTIC FRUIT COMPANY V. WESTERN FRUIT GROWERS, INC. PACA Doc. No. 4159. 
Decided January 5, 1943. 


Contract—Breach—Refrigeration. Where buyer suffered damages 
because commission merchant failed to ship a carload of cantaloupes by 
standard refrigeration in accordance with the terms of the contract, the 
latter should sustain the loss upon the shipment and reparation should 
be awarded in favor of buyer. 


PROCEEDINGS 


On February 16, 1942, the Atlantic Fruit Company filed a complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 
1940 ed. 499a e¢ seg.), against the respondent, Western Fruit Growers, 
Inc., asking reparation for a loss incurred on a carload of cantaloupes 
sold and shipped by respondent from California to the complainant at 
Winnipeg, Manitoba, Canada. 

A copy of the complaint and a report of investigation were servea 
on respondent on April 8, 1942, by registered mail and a report of 
investigation was similarly served on the complainant on April 7, 
1942. Shortened procedure (7 CFR 47.57(b) ; 6 F. R. 3509) is appli- 
cable because the damage claimed does not exceed $500. 


FINDINGS OF FACT 


1. The complainant, Atlantic Fruit Company, 453 Ross Avenue, 
Winnipeg, Manitoba, Canada, is a partnership composed of Abraham 
and David Calof. 

2. The respondent, Western Fruit Growers, Inc., is a corporation 
engaged in business at 2185 East 7th Street, Los Angeles, California, 
and was licensed under the Perishable Agricultural Commodities Act 
as a commission merchant, dealer and/or broker at the time of the 
transaction in question. 

3. On May 31, 1940, respondent offered through a broker, Grant 
Distributing Company, Ltd., Winnipeg, Manitoba, Canada, a carload 
of cantaloupes which bore respondent’s code name “Farley” and 
which was shipped standard refrigeration. 

4. At the same’time an alternate offer on a car with the code 
name “Peplum” was made in the following language: “Same price 
similar car shipped 26th due today Kansas City PFE 43955.” The 
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latter car was subsequently confirmed on June 1, 1940, at an agreed 
price of $740, f. o. b. Brawley, California. 

5. Under the railroad rules then in effect the shipment was made on 
the date specified in the contract. 

6. The complainant suffered a damage of $182.15 because the re- 
spondent failed to ship by standard refrigeration in accordance with 
the terms of the contract. This loss is determined by the following 
method: 


ORG OF CONERIOUIOR SO OE oe eae $740. 00 
aca at cg ca acaeeaeeemmeee Scat ieee 81. 40 
I al Sct Satta geal eceincds Seca is Seacoast rari eee 81. 40 
NE a a a a le ae eS 414. 40 

CN elite le ete ita deat om eden ate $1, 317. 20 
TI TRON ign a core erica Matai acaaredeassion ieee aa —~ i ,ioo. OS 

cis ork: adams a! 2 Pot ee eh ee $ 182.15 


7. The cause of action accrued on June 1, 1940, and an informal 
complaint was filed on February 24, 1941, which was within the 9 
months’ period allowed under the act for the filing of a claim for 


reparation. 
CONCLUSIONS 


The compainant construed the phrase “similar car” to mean that 
it, like the first car offered, was moving under standard refrigeration. 
This construction was reasonable and therefore the contract must be 
construed to include standard refrigeration. Since re-icing under 
Rule 234, as defined in Perishable Protective Tariff No. 11, I.C.C. 
No. 17, may prove to be less effective and result in a greater degree 
of deterioration of perishable fruits than standard refrigeration, the 
respondent breached the contract and should, therefore, sustain the 
loss upon the shipment. 

The claim of $170.26, itemized as “handling on sales at 15%” can- 
not be considered as a legitimate element of damages in view of 
the Secretary’s decisions in similar cases. LZ. M. Tracy et al. v. The 
Rosenblum Bros, Co., P.A.C.A. Docket No. 2973 (Sec. Dec. 2144); and . 
Biagi Fruit & Produce Company, Ine. v. Steel City Fruit Co., Inc., 
P.A.C.A. Docket No. 2508 (Sec. Dec. 1603). 


ORDER 


Iv 1s orDERED that respondent, Western Fruit Growers, Inc., within 
30 days after the date of this order, shall pay to complainant, At- 
lantic Fruit Company, $182.15 as reparation, with interest thereon 
at the rate of 5 percent per annum from June 10, 1940, until paid. 

Ir 1s FurrHer Orperep that the facts and circumstances, as set 
out herein, shall be published. 
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Ir 1s FurruHer Orprrep that copies hereof shall be served on the 
parties by registered mail or in person, and that this order, except 
as to the date of payment of reparation and as to service on the 
parties, shall be effective 20 days after its date. 

Tuomas J. FLAvin 
Assistant to the Secretary of Agriculture 










(A. D. 381) 







GAMMAGE v. P. L. Hortanp & Sons. PACA Doce. No. 4240. Decided January 


5, 1943. 

Failure to Take Delivery. Failure to take delivery by buyer, without 
reasonable cause, of seven tons of cabbage which conformed to the con- 
tract of purchase and sale entitles seller to reparation for the full amount 
of the loss where the latter was not negligent in failure to resell the 
produce. 














PROCEEDINGS 


The complainant, Alton T. Gammage, of Moultrie, Georgia, on Sep- 
tember 28, 1942, filed a formal complaint under the Perishable 
Agricultural Commodities Act, 1930, alleging that the respondent, 
P. L. Holland & Sons, of Huntington, West Virginia, in violation 
of section 2 of said act, failed to take delivery of seven tons of 
cabbage sold to it by the complainant in the course of interstate com- 
merce. The complainant prays for reparation in the amount of 
$87.50, the contract price of the cabbage, and also for $25 attorney 
fees, 

Copies of the complaint and report of investigation were served on 
the respondent on October 19, 1942. No answer was filed. Under 
section 47.25 (c) of the rules of practice (7 CFR 47.25 (c), 6 F. R. 
8508), this constitutes a waiver of hearing on the facts and an ad- 
mission of the allegations of the complaint. The case is decided 
accordingly. 














FINDINGS OF FACT 






1. The complainant, Alton T. Gammage, is an individual doing 
business under the name of Gammage Produce Company, with his 
post office address at Moultrie, Georgia. 

2. The respondent, P. L. Holland & Sons, is a partnership composed 
of Posey L. Holland, Roy H. Holland, Dan J. Holland and Charles R. 
Holland, doing business at Huntington, West Virginia. 

8. The respondent partnership, P. L. Holland & Sons, at all times 
mentioned in the complaint was licensed under the Perishable Agri- 
cultural Commodities Act, 1930, as a dealer, commission merchant 
and/or broker. 

4. On May 28, 1942, the complainant, by telegram, in the course of 
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interstate commerce, offered to sell to the respondent seven tons of 
cabbage at $12.50 per ton, to be delivered May 30, 1942, to the respond- 
ent’s truck at Moultrie, Georgia. On May 29, 1942, the respondent, 
by telegram, in the course of interstate commerce, accepted the offer. 

5. The complainant, on May 30, 1942, had seven tons of cabbage 
cut and ready for delivery to the respondent at Moultrie, Georgia, 
but the respondent failed to call for it. 

6. The complainant did not resell the cabbage, which spoiled and 
became a total loss. There is no showing that the complainant was 
negligent in failure to resell the cabbage and thereby minimize the 
loss. 

7. The respondent has failed and neglected to pay for the cabbage. 

8. The cause of action accrued on May 30, 1942, and the formal 
complaint was filed on September 28, 1942, within the nine months 
allowed under the Perishable Agricultural Commodities Act, 1930, 
for the filing of claims for reparation. 


CONCLUSIONS 


The failure of the respondent, P. L. Holland & Sons, to call for 
the seven tons of cabbage on May 30, 1942, as provided in the con- 
tract, constituted a breach of the contract, a rejection of the cabbage 
without reasonable cause, and a violation of section 2 of the Perish- 


able Agricultural Commodities Act, 1930. | 

It does not appear that the seller was negligent in failure to resell 
the cabbage. The full amount of the loss is therefore recoverable. 
Reparation should be awarded in the sum of $87.50. 

The complainant’s claim for $25 attorney fees is disallowed. Legal 
expenses are not ordinarily allowable in a reparation award. 

The facts and circumstances, as herein set forth, should be 
published. 

ORDER 


Ir Is Heresy Orperep that the respondent partnership, P. L. Hol- 
land & Sons, doing business at Huntington, West Virginia, shall pay 
to the complainant, Alton T. Gammage, Moultrie, Georgia, as 
reparation, the sum of $87.50 with interest at the rate of 5 percent per 
annum from May 30, 1942, until paid. 

Ir Is Furrner Orperep that the facts and circumstances, as herein 
set forth, shall be published. . 

Ir Is Furruer Orperep that copies hereof shall be served upon the 
parties by registered mail or in person, and that this order, except 
as to the date of payment of reparation and as to service upon the 
parties, shall be effective 20 days after its date. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 
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(A. D. 332) 












Ninicer et al. vy. Frorma Fruir & Propuce Co., Inc. PACA Doc. No. 4140. De- 


cided January 5, 1943. 


Rehearing. Petition for a rehearing denied as a review of the pro- 
ceeding indicates that the decision was based on evidence and because 
the petitioner did not state the nature or purpose of the evidence to. be 
adduced at a rehearing. 


ORDER DENYING THE RESPONDENT’S PETITION FOR A REHEARING 


By order dated September 18, 1942 (1 AD 596), reparation was 
awarded the complainants in the amount of $311.80, the net sales price 
of an interstate truckload shipment of apples. A copy of the order 
was served on Nathan Dwoskin, President of the respondent company 
on October 14, 1942, by a representative of this Department. On 
October 26, 1942, Mr. Dwoskin filed what may be regarded as a 
petition for a rehearing addressed to Mr. H. A. Spilman of the Fruit 
and Vegetable Branch of the Agricultural Marketing Administration. 

A further review of this proceeding indicates that the decision was 
based upon and justified by the evidence of record and the petitioner 
does not state the nature or purpose of any evidence to be adduced 
at a rehearing. 



























ORDER 






Ir Is Orverep that the informal application for a rehearing in this 
proceeding by Nathan Dwoskin, who was, at the time the cause of 
action accrued, President of the Florida Fruit & Produce Co., Inc., be, 
and the same hereby is, denied. 

Ir Is FurrHer Orperen that this order be published and served upon 
the parties by registered mail or in person. 

Tuomas J. FLavin 

Assistant to the Secretary of Agriculture 











(A. D. 333) 





SMITH v. MONASH. PACA Doc. No. 4130. Decided January 11, 1943. 


Rejection of Shipment. Rejection by buyer, without reasonable cause, 
of a carload of potatoes which conformed to the contract of purchase and 
sale entitles seller to reparation for the net loss sustained by the latter. 








PROCEEDINGS 





The complainant, Eli Smith, filed a formal complaint on October 24, 
1941, in this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U. S. C. 1940 ed. 499a), alleging that the 
respondent, S. D. Monash, doing business as S. D. Monash Produce Co., 
has failed to pay $222.07, the amount of damages sustained by the com- 
plainant due to the rejection of a carload of potatoes purchased on a 
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delivered basis at Cleveland, Ohio, on or about July 15, 1941. A copy 
each of the complaint and the report of investigation made by the 
Agricultural Marketing Service were duly served upon the respondent 
by registered mail, The respondent filed an answer admitting the 
formal allegations in the first three paragraphs of the complaint and 
denying the balance of the complaint for want of information, knowl- 
edge, and belief. An answer of this character afforils the Secretary 
little or no assistance in arriving at a correct decision. 

As the amount involved as damages is less than $500, the case is 
handled under the shortened procedure provided under the act. 

Attached to the complaint and made a part thereof is a confirmation 
of sale, dated July 11, 1941, reading in part: 

“1 car U. S. #1 good light soil Suffolk Cobblers—packed in new branded 
109 Ib. sx. $1.80 deld.” 

A Federal-State inspection certificate, also dated July 11, 1941, shows 
that the potatoes graded U.S. No. 1 Size A, and the Federal inspection 
certificate, dated July 15, 1941, at Cleveland, Ohio, also shows that the 
potatoes graded U.S. No. 1 Size A, and that they were generally fairly 
clean, few slightly dirty, fairly well to well shaped, and grade defects 
within tolerance. A sworn statement from N. G. Norfleet, also made 
a part of the complaint, is to the effect that Dr. Robert L. Carolus, 
Acting Head, Soils Department, Virginia Truck Experiment Station, 
Norfolk, Virginia, and Mr. A. Vernon Watts, Senior Scientist in Soils 
of the same station at Norfolk, were shown the exact areas on which the 
potatoes were grown. It is disclosed by the evidence that these two 
officials inspected the areas and found that “Since these soils are sandy 
in character, we consider them ‘light soils’.” The report of investiga- 
tion also substantiates the contention of the complainant that the pota- 
toes conformed to the contract of purchase and sale. 

The respondent relies upon four depositions taken in his behalf, in- 
cluding that of S. D. Monash, the respondent. Monash says he was 
told “this was a very poor, junky car of potatoes.” 

Greater weight should be given to the Federal-State inspection cer- 
tificate, the Federal inspection certificate, and the statements made by 
the two State officials than to the depositions of Monash and the three 
witnesses whose depositions were taken on behalf of the respondent. 


FINDINGS OF FACT 


1. The complainant, Eli Smith, is an individual whose address is 
Elliott Hotel, Suffolk, Virginia. The respondent, S. D. Monash, doing 
business as S. D. Monash Produce Co., is an individual whose address 
is 3 Northern Ohio Food Terminal, Cleveland, Ohio, and who during 
all the times mentioned in the complaint was licensed under the act. 

2, An July 11, 1941, in the course of interstate commerce, the com- 
plainant sold to the respondent through a broker a carload of U.S. 
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No. 1 good light soil Suffolk Cobbler potatoes, packed in new branded 
100-pound sacks, at $1.80 delivered at Cleveland, Ohio. 

3. The potatoes were shipped in car WFE 65504, containing 300 
sacks, in interstate commerce, from Suffolk, Virginia, to Cleveland, 
Ohio. 

4. The potatoes were U. S. No. 1 Size A and were grown on geod 
light soil and otherwise complied with the specifications of the con- 
tract of purchase and sale. Upon arrival of the potatoes at Cleveland 
on or about July 15, 1941, the respondent refused to accept them. 

5. Following the rejection of the potatoes by the respondent, they 
were sold for the best price obtainable, resulting in a net loss to the 
complainant in the sum of $222.07 which has not been paid. 

6. The cause of action accrued on or about July 15, 1941, and the 
formal complaint was filed on October 24, 1941, which was within the 
nine months allowed under the act for the filing of a claim for repara- 
tion. 

CONCLUSION 

The potatoes conformed to the contract of purchase and sale and 
were rejected by the respondent without reasonable cause, resulting 
in a net loss to the complainant in the amount of $222.07 for which 
amount reparation should be awarded with interest. The facts and 
circumstances surrounding the transaction should be published. 


ORDER 


Ir Is Orverep that the respondent, S. D. Monash, doing business as 
S. D. Monash Produce Co., pay to the complainant, Eli Smith, within 
30 days from the date hereof, the sum of $222.07, as reparation, with 
interest thereon at the rate of 5 percent per annum from July 15, 1941, 
until paid. 

Ir Is FortHer Orperep that the facts and circumstances be published. 

Tr Is Furruer Orperep that a copy hereof shall be served upon the 
parties by registered mail or in person and that, except as to the date 
of payment of reparation and service hereof on the parties, this order 
shall become effective 20 days from the date hereof. 

Tuomas J. Fuavin 
Assistant to the Secretary of Agriculture 


(A. D. 384) 


Hott v. Petuso et al. PACA Doc. No. 4090. Decided January 15, 1943. 


Failure to Pay. Turchase and acceptance of produce by buyer and 
his failure to pay the balance of the purchase price entitles seller to 
reparation in the amount which the Secretary finds buyer owes. 


PROCEEDINGS 
On October 8, 1941, the complaint, Frank L. Holt, 705 Park 
Avenue, Plainfield, New Jersey, filed a formal complaint under the 
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Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seqg.), against the respondents, Irene Peluso, doing business 
as the National Growers Outlet Company, 204 Franklin Street, New 
York, New York, and Richard N. Peluso, whose last known address 
is Orlando, Florida. Complainant asks an award of $299.01 repara- 
tion, representing the balance due on the purchase price of grapefruit 
sold to the respondents. 

A copy of the formal complaint was served on each of the respond- 
ents. Irene Peluso filed a formal answer alleging, in substance, that 
she has conducted her business under the name of National Growers 
Outlet Company, at 204 Franklin Street, New York, New York 
“ONLY,” and at no time was Richard N. Peluso her agent for con- 
ducting the business for her at any other address. Richard N. Peluso 
filed an answer admitting the material allegations of fact in the 
complaint, and denying the allegation that the facts constitute a 
violation of section 2 of the act. He also states in his answer that 
Irene Peluso did not conduct business under the said trade name at 
any place or places other than 204 Franklin Street, New York City. 
He further states that he entered into the contract for the purchase 
of the grapefruit, and it was a personal obligation. He, together 
with “one LaMarca”, conducted a separate business enterprise in 
Florida where the contract in question was entered into. He admits 
his liability to the complainant in the sum of $299.01, is set out in the 
complaint. 

As the amount in question was less than $500, no oral hearing was 
held, the evidence being submitted in writing. There is no sub- 
stantial dispute as to the material facts. They are set out below. 


FINDINGS OF FACT 


1. The complainant, Frank L. Holt, is an individual whose address 
is 705 Park Avenue, Plainfield, New Jersey. 

2. The respondent, Irene Peluso, is an individual doing business as 
the National Growers Outlet Company, whose address is 204 Frank- 
lin Street, New York, New York. At all times involved in the com- 
plaint she was licensed under the act. 

3. Richard N. Peluso, referred to in the silat as Richard M. 
Peluso, is an individual whose last known address is Orlando, Flo- 
rida. At all times involved in the complaint he was subject to 
license under the act. 

4. The grapefruit in question was purchased by the respondent, 
Richard N. Peluso, under the name of National Growers Outlet 
Company, Fairvilla, Florida, and representing himself to be con- 
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nected with and acting for National Growers Outlet Company of 
New York, New York, through an agent at or in the vicinity of 
Orlando, Florida, for shipment in interstate commerce to New York, 
New York, and was later so shipped. 

5. The record does not definitely establish that Richard N. Peluso 
was, in connection with this transaction, acting as agent for Irene 
Peluso or that Irene Peluso ever adopted the contract by ratification. 

6. On or about February 3, 1941, the complainant sold to the 
respondent, Richard. N. Peluso, the grapefruit at the agreed price of 
$500. A cash payment of $100 was made and a check for $400 was 
given to the complainant which was dishonored. The complainant 
received $100.99 from the proceeds of a bond, leaving $299.01 due. 

7. The cause of action accrued during the latter part of January 
or the first part of February 1941, and the formal complaint was filed 
on October 8, 1941, which was within the 9 months allowed under 
the act for filing of a claim for reparation. 


CONCLUSIONS 


Richard N. Peluso purchased the grapefruit from the complainant 
and has failed to pay the balance of the purchase price, amounting to 
$299.01, in violation of the act. Reparation should be awarded in this 
amount, with interest, and the facts should be published. The com- 
plaint against Irene Peluso, doing business as the National Growers 
Outlet Company, should be dismissed by reason of. the complainant 
failing to establish her liability by a fair preponderance of the evidence. 


ORDER 


Ir Is Orverep that the respondent, Richard N. Peluso, Orlando, 
Florida, shall pay as reparation $299.01, with interest thereon at the 
rate of 5 percent per annum from February 3, 1941, until paid, to the 
complainant, Frank L. Holt; 705 Park Avenue, Plainfield, New Jersey, 
within 30 days from the date of this order. 

Ir Is FurruHer Orperep that the facts and circumstances, as herein 
' set forth, shall be published. 

Ir Is FurrHer Orverep that the complaint against Irene Peluso, 
doing business as the National Growers Outlet Company, 204 Franklin 
Street, New York, New York, be dismissed. 

Ir Is FurrHer Orperep that a copy of this order shall be served 
upon the parties by registered mail or in person and that, except as 
to the date of payment of reparation and as to service on the parties, 
it shall become effective 20 days from the date hereof. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 
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IpaHo Fats (Bonded) WAREHOUSE Company v. SonpUcK. PACA Doc. No. 4220. 
Decided January 19, 1943. 


Failure to Pay. Where seller performed his part of a contract of 
purchase and sale by delivering produce called for at a shipping point, 
he was then entitled to receive the agreed price from buyer, and the 
latter’s failure to pay the balance of the purchase price entitles seller to 
an award of reparation for such unpaid amount. 


PROCEEDINGS 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.). It was in- 
stituted by a complaint filed by Idaho Falls (Bonded) Warehouse 
Company, in which it seeks to recover from J. L. Sonduck, the re- 
spondent, the unpaid balance of the purchase price of a carload of 
potatoes he had purchased and received. As the amount in con- 
troversy is less than $500, no oral hearing was held, the evidence being 
submitted in writing. 

It is undisputed that the potatoes were sold f. 0. b. shipping point 
and that respondent received them but has not paid the entire amount 
due for them. Respondent claims that, because complainant failed 
to bill them direct as it had agreed, the potatoes arrived four days 
late, causing him a loss, and that he had to pay a greater freight rate 


than complainant had reported to him. He says he intends to pay 
complainant the balance due after adjustments are made for these 
two matters. 


FINDINGS OF FACT 


1. The complainant, Idaho Falls (Bonded) Warehouse Company, 
is a corporation whose address is Box 337, Idaho Falls, Idaho. 

2. The respondent, J. L. Sonduck, is an individual whose address 
is Dickinson, North Dakota. He was subject to license under the 
act at the time of the transaction here involved. 

3. On March 10, 1942, complainant sold respondent a carload of 
U.S. No. 2 potatoes, for shipment from Idaho Falls, Idaho to Dickin- 
son, North Dakota, for a total price of $522 f. o. b. Idaho Falls. On 
the same day, complainant delivered the potatoes called for hv ths 
contract of sale for shipment, and they were shipped from Idaho Falls 
in car PFE 94001. 

4. As respondent normally shipped by.truck, complainant assisted 
him in arranging for the rail shipment. The car was billed direet: 
from shipping point to destination, but the carrier so routed it that 
it arrived at Dickinson four days later than it would have arrived if 
another routing had been used. Complainant later assisted respond- 
ent in filing a claim with the railroad in connection with this delay. 
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5. When shipment was being arranged, an agent of the railroad 
erroneously reported to complainant and respondent that the freight 
rate was 75 cents per cwt. The rate prescribed by. the tariff and 
charged to respondent was 85 cents. 

6. When the car was shipped, respondent gave complainant his 
check, dated March 12, 1942, for $522, but it was returned unpaid, 
the bank charging complainant $4.46 for the transaction. This left 
$526.46 then due complainant in connection with the sale to respondent. 

7. Respondent later paid complainant $250 but has failed and 
refused ta pay the balance of $276.46. 

8. The complaint was filed on August 3, 1942, within nine months 
after March 12, 1942, when the alleged cause of action accrued. 


; CONCLUSIONS 

Complainant performed his part of the contract by delivering the 
potatoes called for at the shipping point, and was then entitled to 
receive the full agreed price from respondent. Respondent’s failure 
to pay this constituted a violation of section 2 of the act, for which 
complainant should be awarded reparation, with interest, and the 
facts should be published. 

ORDER 

Ir Is Orverep that, within 30 days from the date of this order, the 
respondent, J. L. Sonduck, shall pay to the complainant, Idaho Falls 
(Bonded) Warehouse Company, $276.46 as reparation, with interest 
thereon at 5% per annum from March 12, 1942, until paid. 

Ir Is Furruer Orperep that the facts and circumstances, as herein 
set out, shall be published. 

Ir Is Furrner Orverep that copies hereof shall be served on the 
parties and that, except as to payment of reparation and as to service 
on the parties, this order shall become effective 20 days after its date. 


Tuomas J. Fuavin 
Assistant to the Secretary of Agriculture 


(A. D. 336) 


BuzzELL v. VOLPE & MaskowlI1z et al. PACA Doc. No. 4222. Decided January 
20, 1943. 


Rejection of Shipment—Damages. Since refusal of buyer to accept 
two carloads of U. 8. No. 1 potatoes sold to it by seller constitutes a 
rejection, without reasonable cause, of produce, reparation should be 
ordered in favor of seller, and the award should cover damages arising 
from the resale loss, demurrage, extra inspection and brokerage fees 
on the resale, and seller should be under fixed legal liability to pay the 
broker the loss sustained by him. 


PROCEEDINGS 


The complainant, Ralph C. Buzzell, of Caribou, Maine, on July 
21, 1942, filed a formal complaint under the Perishable Agricultural 
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Commodities Act, 1930, alleging as alternative grounds for recov- 
ery of reparation under said act: (1) That the respondent, Volpe 
& Moskowitz, a partnership, of Cleveland, Ohio, in violation of 
section 2(2) of the act, without reasonable cause, rejected two car- 
loads of potatoes sold to it in the course of interstate commerce; 
or (2) alternatively, that the respondent, K. B. Pocock, a broker 
of Cleveland, Ohio, in negotiating said sale, made false and mis- 
leading statements to the complainant for a fraudulent purpose, in 
violation of section 2(4) of said act. The complainant in his com- 
plaint asks for reparation in the sum of $360, the difference between 
the contract price of the potatoes and the price at which they were 
resold to another buyer after the respondent buyer rejected them. 
In his statement of facts, the complainant asks that the award also 
include demurrage incurred as a result of the rejection. 

The complaint and report of investigation were served on August 
8, 1942, on both resporfdents. On August 25, 1942, within the 20- 
day period prescribed by the rules of practice (7 CFR 47.25(a) ; 
6 F.R. 3508), the buyer filed an answer, wherein it was alleged that 
its refusal to accept the potatoes was justified because they were not 
“clean and bright.” The buyer advanced alternative theories of 
defense: (1) The broker had no authority to make a contract which 
did not call for “clean, bright, and brushed potatoes.” (2) An 
express warranty was made by the seller that the potatoes “didn’t 
need to be brushed.” (3) The oral agreement entered into by the 
seller and the buyer, through the broker, provided that the potatoes 
sold be “clean and bright.” 

On August 26, 1942, an answer was filed for the respondent, K. B. 
Pocock, wherein it was denied that there was any agreement. between 
him and the buyer that the potatoes must be “brushed and clean.” 
It was further denied that any false and misleading statements were 
made to the complainant seller in connection with the sale. 

The answers of both the respondents were served on the com- 
plainant. 

The complainant, on September 7, 1942, filed an opening state- 
ment of facts, which was served September 17, 1942, on both respond- 
ents. The respondent, Pocock, filed an answering statement of facts, 
which was served on the respondent, Volpe & Moskowitz, and on 
the complainant. Volpe & Moskowitz did not file an answering 
statement of facts. A statement of facts in reply ‘was filed by com- 
plainant. No suggested findings of fact, conclusions, or order were 
submitted by any of the parties. 

Under section 47.37 of the rules of practice (7 CFR 47.37; 6 F.R. 
3509), the case is decided on the record thus formed. 
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30 
FINDINGS OF FACT 


1. The complainant, Ralph C. Buzzell, is an individual whose post 
office address is Caribou, Maine. 

2. The respondent, Volpe & Moskowitz, is a partnership composed 
of James Volpe and Louis Moskowitz, doing business at Unit 11, 
Northern Ohio Food Terminal, Cleveland, Ohio. It was represented 
in the transaction herein involved by Louis Moskowitz, one of the 
partners. 

3. The respondent, K. B. Pocock, is an individual whose post office 
address is Unit 17, Northern Ohio Food Terminal, Cleveland, Ohio. 
He, in person, or by his employee, Osborn, handled the purchase of the 
potatoes from the complainant. 

4. Volpe & Moskowitz at all times mentioned in the complaint were 
licensed as dealers under the Perishable Agricultural Commodities 
Act, 1930. K. B. Pocock, at all times mentioned in the complaint, 
was licensed under said act as a broker. 

5. On January 13, 1942, Louis Moskowitz authorized the broker to 
buy some potatoes for Volpe & Moskowitz. 

6. The broker, at Cleveland, Ohio, in the course of interstate com- 
merce, negotiated a contract with the seller at Caribou, Maine by 
telephone. Louis Moskowitz listened to the conversation on an ex- 
tension line. During the negotiations the seller said that the potatoes 
he proposed to sell “did not need to be brushed.” 

7. The broker, in the course of interstate commerce as aforesaid, 
placed an order for Volpe & Moskowitz with complainant for five 
carloads of U.S. No. One, 2-inch minimum, size A, Katahdin potatoes 
from light soil, and confirmed the oral agreement of sale by telegram 
which specified only that the potatoes should be “U.S. No. One, 2-inch 
minimum size A Katahdins, from light soil, $2.55 delivered.” This 
telegram, which was sent immediately followiig the telephone conver- 
sation mentioned above, was approved by Louis Moskowitz before it 
was sent. 

8. The order as to three of the five carloads of potatoes was subse- 
quently cancelled at the request of the buyer, with the consent of all 
the parties. There is no controversy about these three carloads. 

9. A broker’s memorandum of sale of the other two carloads was 
then prepared and signed by the broker. It truly and correctly 
embodied the terms of the oral agreement as stated in the above- 
mentioned telegram of confirmation, and contained no false or mis- 
leading statements about the sale. One copy of it was sent to the 
seller; another copy was given to the buyer. 

10. The two carloads of potatoes, when shipped by the seller, were 
refused by the buyer for the assigned reason that they were not 
“brushed and clean.” Two Federal inspections indicated that the 
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potatoes were within grade and otherwise met the contract require- 
ments, as set out in the telegram of confirmation and the memoran- 
dum of sale. 

11. The potatoes were subsequently resold to another buyer at a 
loss of $360. The evidence does not show the seller was negligent, 
nor is there proof the loss would have been less if resale had been 
ordered at an earlier date. 

12. As a result of the buyer’s rejection of the potatoes, certain ex- 
penses were, in fact, incurred for demurrage, extra inspection and 
additional brokerage on resale. The broker paid the demurrage and 
the inspection cost for the seller. These amounts and also the broker- 
age fee on resale are now due and owing to the broker and have not 
been paid. The seller is, however, under an obligation to pay them. 
The total due to the broker for demurrage, inspection and brokerage 
on resale is $121.60. The record does not state exactly when these ex- 
penses were incurred, but it must have been not later than January 30, 
1942, which was the date of the resale of the potatoes. 

13. The total amount of damages sustained by the seller as a direct 
result of the buyer’s rejection of the potatoes is $481.60, representing 
the $360 difference between the contract and resale prices, and $121.60 
demurrage, inspection and brokerage expenses, on resale, which the 
seller now owes to the broker. 

14. The cause of action accrued on January 21, 1942, and a formal 
complaint was filed on July 21, 1942, within the nine months allowed 
under the Perishable Agricultural Commodities Act, 1930, for the 
filing of claims for reparation. 


CONCLUSIONS 


The respondent broker, K. B. Pocock, Cleveland, Ohio, was author- 
ized by the respondent Volpe & Moskowitz, Cleveland, Ohio, to pur- 
chase potatoes for it. 

The broker made an oral agreement with the complainant, Ralph 
C. Buzzell, Caribou, Maine, for sale to the respondent Volpe & Mos- 
kowitz of two carloads of U. S. No. One, 2-inch minimum, Size A, 
Katahdin potatoes from light soil. It did not specify clean and bright 
or brushed potatoes. If the broker in fact lacked prior authority to 
make this agreement, it was, in any event, ratified by the buyer when 
he approved the broker’s telegram to the seller confirming sale on 
those terms. Questions of the broker’s prior authority to make such a 
contract, therefore, need not be decided. 

The seller’s statement during the telephone conversation that the 
potatoes “did not need to be brushed” was not a warranty. It is true 
that the Uniform Sales Act, effective in both Maine and Ohio, provides 
that any affirmation of fact by the seller, relating to the goods, is an 
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express warranty, if the natural tendency of such affirmation is to 
induce the buyer to purchase the goods and he does so relying thereon. 
The Uniform Sales Act further provides, however, that no statement 
purporting to be a statement of the seller’s opinion only shall be con- 
strued as a warranty. Whether the potatoes did or did not need 
brushing is a matter of personal judgment and where, as here, no 
objective standard of determination was set by the parties, the state- 
ment will be construed as an expression of opinion and not of fact. It 
did not constitute a warranty. 

The respondent, K. B. Pocock, Cleveland, Ohio, made no false or 
misleading statements to the complainant, Ralph C. Buzzell, concern- 
ing the sale, and consequently did not violate Section 2 of the Perish- 
able Agricultural Commodities Act, 1930. No reparation may, there- 
fore, be awarded against him. 

The refusal of the respondent, Volpe & Moskowitz, to accept the 
two carloads of U. S. No. 1 potatoes sold to it by the complainant, 
Ralph C. Buzzell, in the course of interstate commerce, constituted a 
rejection of the potatoes without reasonable cause and a violation of 
Section 2 of the Perishable Agricultural Commodities Act, 1930. 

Reparation should, therefore, be awarded in favor of the complain- 
ant, Ralph C. Buzzell, and against the respondent, Volpe & Mosko- 
witz. The award should cover all of the damages arising from the 
violation of the act, viz., $360 resale loss, and $121.60 demurrage, extra 
inspection and brokerage fees on resale, a total of $481.60 with inter- 
est. The complainant, Ralph C. Buzzell, is under a fixed, legal 
liability, however, to pay the $121.60 and interest thereon to the 
respondent broker, K. B. Pocock. 


ORDER 


Ir Is Heresy Orverep that within 30 days from the date of this 
order, the respondent, Volpe & Moskowitz, of Unit 11, Northern 
Ohio Food Terminal, Cleveland, Ohio, shall pay to the complainant, 
Ralph C. Buzzell, of Caribou, Maine, as reparation, the sum of $360, 
with interest at the rate of 5 percent per annum from January 21, 
1942, until paid, and the sum of $121.60 with interest at the rate of 
5 percent per annum from January 30, 1942, until paid, a total of 
$481.60 with interest as stated. 

Ir Is Furruerep Orverep that the complaint be dismissed as to the 
respondent, K. B. Pocock, Unit 17, Northern Ohio Food Terminal, 
Cleveland, Ohio. 

Iv Is Furtuerep Orperep that the facts and circumstances, as 
herein set forth, shall be published. 

Ir Is FurrHerep Orperen that copies hereof shall be served upon the 
parties by registered mail or in person, and that the order, except as 
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to the date of payment of reparation and as to service upon the parties, 
shall become effective 20 days after its date. 
Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 





(A. D. 337) 


ANDREWS BrorHerRs CoMpANY v. A. T. Sacke & Sons. PACA Doc. 
No. 4083. Decided January 22, 1943. 


Conflict of Evidence—Partnership. Conflicting testimony on ques- 
tion of whether oranges were purchased on behalf of the respondent 
partnership or by the buyer as an individual considered and resolved 
against the respondent. 


PROCEEDINGS 


The complainant, Andrews Brothers Company, of Los Angeles, 
California, in this proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1940 ed. 499 e¢ seg.), asks for 
reparation against the respondent, A. T. Sacre & Sons, of San Antonio, 
Texas, in the amount of the purchase price of oranges sold in interstate 
commerce. Respondent denies the purchase, and in substance alleges 
that the oranges were delivered to George Sacre “with the under- 
standing and agreement that he would transport” them to San 
Antonio, Texas, and deliver them “to A. T. Sacre & Sons... as 
consignee”, for sale “on commission”, and that the proceeds would 
be remitted to complainant, less costs and commission. The respond- 
ent filed a counterclaim for the recovery of damages against com- 
plainant, based upon alleged injury to its business resulting from the 
sale of the oranges to its customers. 

A hearing was held at San Antonio, Texas, on May 11, 1942. 
Complainant rested its case on the depositions of certain witnesses 
taken previously. Respondent was represented by Charles W. Duke, 
of Dodson, Ezell, & Duke, San Antonio, Texas. Subsequent to the 
hearing, complainant took certain “rebuttal” depositions. Thereafter 
briefs were filed. 

A report of investigation was made by H. A. Spilman, Regulatory 
Section, Fruit and Vegetable Division, and was served upon the 
parties. , 

Complainant claims that respondent, acting through George Sacre, 
purchased the oranges on February 28, 1941, after he had inspected 
them at complainant’s packing shed at Riverside, California. 

Complainant’s proof is that George Sacre informed Fred Andrews 
very early in their business dealings that he was such partner; that he 
instructed complainant to bill merchandise direct to respondent; and 
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that complainant assumed that the transaction in question was merely 
2 “repetition of the previously long-established process.” 

Victor Andrews testified that “Buddy” brand oranges are “equiva- 
lent to or better than U. S. No. 1, which means strictly a fancy grade.” 

J. L. Williamson, packing house foreman at the Riverside packing 
‘iouse, stated that George Sacre was in the packing house and witness 
saw him at the sorting table and noticed that “he was very careful and 
examined the fruit very thoroughly.” 

George Sacre stated that he informed Fred Andrews, prior to his 
purchase of the oranges, that he was then in business for himself; that 
he was at the packing house from 114 to 2 hours but remained outside 
of the building or in the office and did not inspect the oranges or make 
any effort to do so, Fred Andrews having told him that they were 
“already packed.” He states that he was told the same thing by the 
man at the packing house, and that the only time he saw the oranges 
was when the boxes were placed on the truck at the loading dock; that 
he bought the oranges for himself “on credit from Fred Andrews,” to 
be paid for after he had sold them; and that he turned them over to 
respondent “to be sold for me.” George Sacre signed an invoice for 
the oranges at the time they were delivered to him. They were in- 
voiced to “A. Sacre & Sons”. The following appeared on the face of 
the invoice: “This fruit bought and inspected at packing house by 
your Mr. George Sacre. We drafting for above . . .” 

Anton Sacre, a member of the respondent partnership, testified that 
George Sacre had withdrawn from the partnership “about two 
months” prior to his purchase of the oranges; that such withdrawal 
had not been reported to the Department of Agriculture, since the 
license then in force would have to be renewed in a short time and 
witness stated that he would “wait until the new license” was issued. 
The new license was issued on May 6, 1941. 

The record indicates that the oranges were in transit 60 hours, 
therefore, they should have arrived at San Antonio on or about 
March 8. The record does not show when the invoice was received by 
respondent, but since it was dated February 28, probably it was 
received prior to the sending of the respondent’s wires of March 6 
and 7. The invoice and the draft are notice of complainant’s under- 
standing that the oranges were purchased by George Sacre as partner, 
and agent of respondent partnership. 

The transaction seems to have been handled by complainant in the 
same manner as prior purchase and sale transactions were handled. 
The partnership made no claim that George Sacre was acting for 
himself rather than the partnership, until made by his attorneys in 
a letter dated March 18, 1941 and the wire of same date by A. T. Sacre 
to complainant. 
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FINDINGS OF FACT 


1. Complainant, Andrews Brothers Company, of Los Angeles, 
California, is a partnership and Charles Andrews and Fred Andrews 
are the individual members of such partnership. 

2. Respondent, A. T. Sacre & Sons, is a partnership, and A, T. 
Sacre, Emil Sacre, Sam Sacre, and George Sacre are the individual 
members of such partnership. During all of the times and dates 
referred to in the complaint, respondent was engaged in the business 
of buying and selling perishable agricultural commodities at San 
Antonio, Texas, and was licensed to engage in such business under the 
licensing provisions of the Perishable Agricultural Commodities 
Act, 1930. 

3. On or about February 26, 1941, respondent, acting through 
George Sacre, and in the partnership name of A. T. Sacre & Sons, 
purchased in interstate commerce from complainant, 422 boxes of 
Buddy Brand navel oranges, and transported the oranges by truck 
from Riverside, California, to San Antonio, Texas. The agreed 
price wos $1.85 per box, f. 0. b. Riverside, California. Respondent, 
acting through said George Sacre as partner, accepted the oranges but 
thereafter failed and refused to pay to complainant the agreed price, 
or any part thereof, and there remains due and owing complainant 
from respondent the sum of $780.70. 

4. Informal complaint was made by complainant to the Agricul- 
tural Marketing Service (now the Food Distribution Administration) 
on April 16, 1941, and within 9 months from the date the cause of 
action accrued and was followed by the filing of a formal complaint 
on August 11, 1941. Respondent filed its counterclaim with the 
Agricultural Marketing Service on September 12, 1941, and within 
9 months from the date that the alleged cause of action accrued. 


CONCLUSIONS 


The failure and refusal of respondent to pay complainant the 
agreed purchase price of the oranges was, and is, a violation of Sec- 
tion 2 of the act. Reparation should be awarded complainant in the 
amount of the unpaid purchase price. Respondent’s counterclaim 
should be dismissed. The facts and circumstances, as herein set 
forth, should be published. 


ORDER 


Ir 1s Orperep that the respondent, A. T. Sacre & Sons, and A. T. 
Sacre, Emil Sacre, Sam Sacre and George Sacre, partners, of San 
Antonio, Texas, shall pay complainant, Andrews Brothers Com- 
pany, and Charles Andrews and Fred Andrews, partners, of Los 
Angeles, California, $780.70, as reparation, within 30 days after the 








36 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 338 


date of this order, with interest thereon at 5 percent per annum from 
March 5, 1941, until paid. 

Ir 1s FurrHer Orverep that the facts and circumstances, as set out 
herein, shall be published. 

Ir 1s FurrHer Orperep that copies hereof shall be served upon 
the parties by registered mail or in person and that this order, ex- 
cept as to the date of payment of reparation and as to service on the 
parties, shall become effective 20 days after its date. 

Ir 1s FurrHer Orperep that the respondent’s counterclaim be, and 
it hereby is, dismissed. 













Tuomas J. Fiuavin 
Asistunt to the Secretary of Agriculture 







(A. D. 338) 























Best v. Evevorr et al. PACA Doc. No. 3935. Decided January 26, 1948. 


Warranties—Evidence. Where buyer purchased and accepted produce 
and the evidence fails to show a breach of warranty by seller, repara- 
tion in the amount of the unpaid portion of the purchase price should be 
awarded in favor of the latter, and buyer’s counterclaim should be 
dismissed. 


PROCEEDINGS AND FINDINGS OF FACT 


The complainant, M. O. Best, in an informal complaint filed 
April 9, 1940, under the Perishable Agricultural Commodities Act, 
1930 (7. U. S. C. 1940 ed. 499a et seqg.), against the respondents, co- 
partners, doing business as §. D. Eveloff Company, asks for repara- 
tion in the amount of the unpaid portion of the purchase price of 
three carloads of lettuce. A formal complaint based on the same 
cause of action was filed February 21, 1941. It is alleged that the 
commodity was “moving in interstate commerce” at the time of the 
respondents’ purchase thereof. The respondents alleged in their 
answer that the lettuce did not conform to complainant’s warranty 
in that it was not in “good shipping condition,” was not of “good 
appearance,” and was not of “good merchantable quality”. The 
respondents also plead a counterclaim to the cause of action alleged 
in the complaint. They claim damages in the exact amount of the 
unpaid portion of the price. 

A formal hearing was held at Philadelphia, Pennsylvania, on 
April 30, 1942. The complainant did not enter an appearance. He 
rested his case upon the depositions of certain witnesses that were 
previously taken. The respondents were represented by Samuel L. 
Einhorn, 12 South 12th Street, Philadelphia, Pennsylvania. 

At the hearing respondents moved to dismiss the complaint, 
alleging that there was a fatal variance between the allegations of 
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the complaint and the proof. The motion is based on the ground 
that the complaint recites a sale of three carloads of lettuce of 
described grade, that the cars were inspected, the inspection certifi- 
cates being attached to the complaint as exhibits, and that the described 
grade in the complaint is an abstract of the statements in the inspec- 
tion certificates. In support of its complaint, the complainant of- 
fered a deposition of M. O. Best, which is to. the effect that he did 
not agree to sell to respondent lettuce of the grade and quality shown 
by the inspection certificates. 

Modern authorities are to the effect that no variance between the 
allegations of the pleading and the proof offered to sustain the facts 
alleged shall be deemed material if the adverse party is not surprised 
or misled to his prejudice in maintaining his action or defense on the 
merits. 49C.J.810. Due to the manner in which the evidence in this 
administrative proceeding has been presented by the parties, there 
is nothing to suggest that respondents have been surprised or misled 
to their prejudice by the claimed variance. 

The evidence shows that on or about March 23, 1940, the com- 
plainant loaded and shipped in interstate commerce from Mobest, 
Arizona, 3 carloads of lettuce in cars initialed and numbered SFRD 
19481, 19067, and 20661. On or about March 26, and while the cars 
were moving in interstate commerce, the respondents, acting through 
their buying agent, Jerome Kantro, offered- complainant $2.50 per 
crate for the three carloads, f. o. b. Mobest, Arizona, plus the cost of 
top ice stated as $35 per car. 

The parties are in sharp dispute as to certain warranties which 
respondents claim were made by complainant to their agent. The 
agent testified that complainant told him at the time he inquired about 
rolling carloads of lettuce that the 3 shipments in question had not 
been “federal inspected” but were of “merchantable quality,” and of 
“good appearance.” Complainant denies that he said the lettuce had 
not been “federal inspected,” but did state that it was “no grade” and 
was packed as “Hi Vita” and “Best” brands. He states that lettuce 
is often sold on the basis of 85 percent grade U. S. No. 1 and when 
it is found that less than 80 percent of a shipment is of that grade it is 
often referred to as “no grade.” 

Federal-State inspection of the 3 loads was made at shipping point 
on March 23. The inspector certified that the lettuce in car SFRD 
19481, was “fresh, crisp and fairly well trimmed, many heads being 
closely trimmed. Wrapper or outer head leaves green or light green 
color, but of ragged appearance. Entire lot averages 58% hard, 
38% firm, and 4% fairly firm. Approximately half of heads show 
tipburn and in addition in most crates 2% slimy decay affecting com- 
pact portion of heads, in many crates no decay.” The inspector also 
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certified that the lettuce “fails to grade U. S. No. 1 on account of 
defects noted... .” 

The inspector used substantially the same language in describing 
the quality and condition of the lettuce in the other cars except that 
in car SFRD 19067 he certified that the “Heads free from defects 
average 47% hard, 20% firm and 5% fairly firm. Defects range from 
12% to 35% averaging approximately 28%, consisting generally of 
tipburn and including in most crates no decay, in many crates 2% 
slimy decay affecting compact portion of heads.” He certified that 
the lettuce “averages approximately 70% U.S. No. 1 quality.” 

The defects found by the inspector in car SFRD 20661 consisted of 
“18% to 52%, averaging approximately 38%” of tipburn and, “in 
most crates from 2% to 3% slimy decay affecting compact portion of 
heads, in many crates no decay averaging 2% for carload.” He 
certified that approximately 60 percent of the load was of grade 
U. S. No. 1 quality. 

Complainant claims that respondents’ agent visited his packing 
shed and was familiar with the quality and condition of the lettuce 
that was being packed, and that he purchased the lettuce upon his 
own knowledge of its grade, quality and condition, and since the 
lettuce was “no grade” he did not want the certificates of the inspector. 
Kantro, on the other hand, says that he visited the complainant’s 
packing shed and the sheds of several other packers and was unable 
to say whether he saw the particular lettuce in question while it was 
being packed. 

There is no documentary evidence in the record which is considered 
corroborative of the complainant’s or the respondents’ version of what 
was said by complainant and the respondents’ agent at the time of pur- 
chase. Certain items in dispute can be disposed of on their reasonable- 
ness or lack thereof, such as respondents’ claim that complainant said 
the lettuce was not “federal inspected.” Since it was the rule of com- 
plainant to have all, or nearly all, of its lettuce shipments inspected 
by Feceral-State inspectors, it could easily be established by the rec- 
ords of the Federal-State inspection service whether a particular load 
was or was not inspected. Respondents’ agent was an experienced 
buyer. It seems reasonable that had he so desired, he could have 
secured from the complainant information as to the statements made 
in the inspection certificates. It is found that complainant did not 
inform respondents’ agent that the lettuce was not federally inspected. 
It is further found that the complainant sold, and respondents ac- 
cepted, the lettuce in interstate commerce at the agreed price of $2.50 
per crate, plus $35 for top ice, f. o. b. Mobest, Arizona. Each of the 
three cars contained 318 crates, and the contract price, therefore, was 
$830 per car or a total of $2,490. Subsequent to the filing of the com- 
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plaint the respondents paid the complainant the sum of $1,327.76. It 
is also found that the respondents have failed to sustain the burden of 
proof resting upon them to establish the making of the warranties 
claimed. Moreover, the evidence indicates that the lettuce was mer- 
chantable, since the three loads were sold at New York City several 
days after the lettuce was inspected and accepted, at prices ranging 
from $2 to $3.25 per crate. 
CONCLUSIONS 

The respondents purchased and accepted the lettuce and the evidence 
fails to show any breach of warranties by the complainant ; therefore, 
the respondents owe and they must pay to the complainant the unpaid 
portion of the agreed price amounting to $1,162.24. The respondents’ 
counterclaim should be dismissed. 

ORDER 

Ir Is Orprrep that the respondents, S. D. Eveloff Company, a part- 
nership, and Simon D. Eveloff and Michael Longo, individual members 
thereof, of Philadelphia, Pennsylvania, shall pay the complainant, 
M. O. Best, trading as M. O. Best Company, of Phoenix, Arizona, 
$1,162.24 as reparation, within 30 days after the date of this order, 
with interest thereon at 5 percent per annum from April 1, 1940, until 
paid, 

Ir Is Furruer Orperep that the facts and circumstances as set out 
herein shall be published. 

Ir Is Furrner Orperep that respondents’ counterclaim be, and it 
hereby is, dismissed. 

Ir Is FurrHer Orprerep that copies hereof shall be served on. the 
parties by registered mail or in person, and that this order, except as 
to the date of payment of reparation and as to service on the parties, 
shall become effective 20 days after its date. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 
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